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short prison sentences



Introduction

I am a criminologist and social scientist.

• I am employed as a Senior Lecturer in Criminology 
in the Scottish Centre for Crime and Justice 
Research (SCCJR) at the University of Stirling;

• I work with (not for) the Scottish Government;

• I work with (not for) the Scottish Parliament, 
including with Members of Scottish Parliament 
(MSPs) from across the five political parties and 
the Scottish Parliament Justice Committee. I am 
independent and not affiliated with any one party.
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Context: Sentencing and criminal justice powers and 
systems are devolved to Scotland

• Scotland is a nation of 5.4 million people.

• Scottish justice politics: fairly progressive.

• In Sheriff Courts (lower courts), dealing with 
summary cases (less serious cases), the 
maximum custodial sentence that Sheriffs 
can impose is 12 months in prison.

• Criminal justice social work (probation) 
services provided in 32 local authorities. 

• 15 prisons, only one of which is an 
open/low security prison for men.

• Scottish prison population: 8,267 people.

• Incarceration rate: approx. 150 per 100,000.
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Source: Conlong, Scottish 
Government Justice Analytical 
Services (2019)

Trends in the male 
prisoner population, by 
crime type, in Scotland.
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Drivers of the Scottish prison
population

• Longer sentences;

• Growth in legacy/historical sex offences;

• Growth in domestic abuse offences;

• Growth in organised crime offences;

• Lack of supervised and supported bail;

• End to automatic early release half-way 
through for long-term prisoners;

• Reduced use of electronic monitoring early 
release (home detention curfew with a tag);

• Financial pressures, staffing pressures.



What is the presumption against short sentences (PASS)?

6

• Scottish Government policy which has
been passed into law by Parliament.

• A presumption in favour of using 
community disposals over custody, but 
it is not a ban on imposing short prison 
sentences. It is not mandatory. The 
court retains discretion to decide.

• If the judiciary want to impose a prison 
sentence shorter than the specified 
threshold (e.g., 3 or 12 months), they
have to record their reasons for that.

• Presumption is overall, it’s not offence-
specific. No crime types are excluded.



Timeline

7

2011: Presumption against short prison sentences 
of under 3 months begins, legislated in the 
Criminal Justice and Licensing (Scotland) Act 2010.

2015: Evaluation of the presumption (3 months).

2015-16: Scottish Government consultation on 
extending the presumption further. Approx. 84% 
of respondents favoured extension -> 12 months.

2019: Scottish Government introduce an order 
(secondary legislation) to the Scottish Parliament 
to extend presumption in the Act to 12 months. 
The Parliament Justice Committee held evidence 
sessions. The order was supported and passed 
into law by a majority of four out of five political 
parties in Scottish Parliament (one voted against).



Table: Judicial views on the presumption against short prison 
sentences (PASS) of 3 months and under (n) (Anderson et al., 2015)

PASS = presumption against short sentences. 72 members of the judiciary took part in this national Sheriffs’ survey.

Strongly 
Agree / Agree

Neither Agree 
nor Disagree

Disagree / 
Strongly 
Disagree

Question 
not 

answered

PASS has led me to give some offenders slightly 
longer than I would otherwise have done.

20 11 35 6

PASS has made it more likely that I will give 
offenders a community sentence rather than a 

custodial sentence.
24 15 29 4

PASS has made little or no difference to my 
sentencing practice.

40 14 16 2
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Evaluation of the presumption of 3 months and under
Anderson et al. (2015)
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“It’s certainly pointed me away from a 
short sentence on a few cases, particularly 
where a good, skilled court practitioner will 
remind the Bench about that – and very 
proper that they should do that.” 
(Interview, Sheriff)

“I don’t think the approach has been 
particularly different. The presumption 
against short sentences, it kind of 
reinforces the thought process a little…” 
(Interview, Sheriff)



Table: People receiving a custodial sentence up to 3 months, by year (n)

Source: Scottish Government (2019).
10

Year Up to 3 months

2008 – 2009 6914

2009 – 2010 5919

2010 – 2011 5332

2011 – 2012 4529

2012 – 2013 4339

2013 – 2014 4140

2014 – 2015 4103

2015 – 2016 4067

2016 – 2017 3502

2017 – 2018 3182

Presumption against short prison sentences 
of 3 months and under is introduced in 2011.

BUT: Important contextual factors:
• Crime rates falling during this time.
• Reconviction rates falling during this time.



Scottish Government Cabinet Secretary for Justice
Humza Yousaf MSP on extending the presumption
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“Extending the presumption is not a silver bullet,
but must be seen as part of a broader evidence-
led, preventative approach… The evidence is
clear that short periods of imprisonment do not
work. They disrupt the things that are most likely
to help to reduce offending, such as family
relationships, housing, employment and access
to healthcare and support. People who are
released from short custodial sentences of 12
months or less are reconvicted nearly twice as
often as those who received a community
payback order (Scottish equivalent of a probation
order)… The evidence for progressive reform is
absolutely overwhelming.”



Table: Modelling potential impact of extending the presumption 
against short prison sentences (PASS) to 12 months and under (n) 

PASS = presumption against short sentences.    Source: Scottish Prison Service (2019) and Conlong (2019).

Assumptions/Modelling 
of reduction of short 
custodial sentences

Sentences of six 
months or less

Sentences of six 
months or less

Sentences of 12 
months or less

Sentences of 12 
months or less

Freed up prison 
places

Reduction in 
receptions/churn

Freed up prison 
places

Reduction in 
receptions/churn

10% 60 544 130 544 - 1098

20% 120 1088 260 1088 - 2196

50% 290 2720 660 2720 - 5498
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Punitive populist attempts to undermine 
or stop the presumption did not work.

Labelling anything that is not 
prison as ‘soft-touch justice’

• Incorrectly using the 
words ‘ban’, ‘abolish’;

• Scare-mongering, giving 
inaccurate estimates 
higher than the entire 
prison population;

• Framing prison as the 
only ‘real’ punishment;

• Framing presumption as 
anti-victims of crime.
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May 2019. 
Article 
available 
online 
here.

https://www.pressandjournal.co.uk/fp/opinion/columnists/1738847/pragmatic-plan-and-cross-party-consensus/


Most criminologists support the presumption, but not uncritically

In our evidence to the Justice Committee, 
myself and Fergus McNeill argued that:
• Short prison sentences are short-sighted, they are not 

ethical or effective in achieving sentencing purposes.

• Imprisonment is linked to inequality and poverty.

• Imprisonment does not act as an effective deterrent.

• Access to rehabilitative programmes and opportunities in 
prison is limited for people serving short sentences.

• People are best supported to desist in the community.

• Community sentences are credible and have better 
outcomes than custody. They are also less costly.

• Community sentences can communicate censure.

• 12 months reduces risk of ‘up-tariffing’ to get around it.

• More funding and sustainable workloads for community 
justice services (including justice charities) is needed in 
light of the potential impact of the presumption. 15



Decarceration and penal reform: the need for more courage and action

• Decriminalisation and diversion to treatment and support 
(e.g., drug use, fine defaulting). Increase use of out-of-
court disposals and diversion from prosecution, as well as 
diversion from prison to community justice.

• Reform bail laws, bail supports, restrict use of remand.

• Use problem-solving justice approaches in courts and 
community justice to boost diversion and compliance.

• Justice re/investment to local communities, social justice.

• Commute short prison sentences to be served in the 
community using probation, electronic monitoring, etc. 

• Use temporary/day and early release mechanisms and have 
a presumption of release from prison at first opportunity.

• Reform breach and revocation rules. Set thresholds so a 
person only be recalled to custody for a new offence or for 
major non-compliance, not for technicalities.

• Sentencing reform to reduce length of sentences.

• Encourage innovation and intrapreneurship where trusted 
people and collectives can innovate for change. 16



Theoretical
reflections
• Telling sentencing stories and imaginary 

penalities: Jacqueline Tombs (2008).

• Mass supervision, mass incarceration 
and the stories we tell ourselves about 
Scottish justice: Fergus McNeill (2019).
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Key contacts and resources on the 
presumption against short sentences:

Scottish Government Justice Directorate Policy: 
David Doris, email david.doris@gov.scot

Scottish Government Justice Analytical Services: 
Peter Conlong, email peter.conlong@gov.scot

Scottish Parliament Justice Committee report on 
the presumption (2019): available online here. 

Link to presumption statutory instrument 2019: 
http://www.legislation.gov.uk/sdsi/2019/978011
1042281/contents

mailto:david.doris@gov.scot
mailto:peter.conlong@gov.scot
https://digitalpublications.parliament.scot/Committees/Report/J/2019/6/21/Presumption-Against-Short-Periods-of-Imprisonment--Scotland--Order-2019
http://www.legislation.gov.uk/sdsi/2019/9780111042281/contents


Thank You
Dr Hannah Graham

@DrHannahGraham

h.m.graham@stir.ac.uk

https://www.stir.ac.uk/people/257422

https://www.stir.ac.uk/people/257422

